Parent and Child Rights
in Special Education

Procedural Saieguards Notice

An toxplanation of Procedural Safeguards Avaitable Under Provisions of
the Individuals with Disabiiities Education Act (IDEA)
and
the Coiorade Rules for the Administration of
the Exceptional Children's Educational Act (ECZA)

The Individuals with Disabilities Educatfion Act (IDZA}, the Federal law concerning the education of
students with disabilifies, requires schoois {o provide parents of & chiid with a disabiiity with a nofice
containing 2 full explanation of the procedural safeguards avaiiable under the IDZA and U.S. Depari-
ment of Education regulations. A copy of this notice must be given io parenis only one time 2 school
year, except that a copy must be given to the parents: (1} upon initial referral or parent request for
evaluation; (2) upon receipt of the first State compiaint and upon receipt of the first due process
complaint in & school year; (3) when a decision is made to take a disciplinary action that constitutes
a change of placement; and (4) upon parent request. [34 CFR §300.504(a)]
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Parent Resources

IDZA 2004 ‘
The individuals with Disabilities Sducation Act (1DEA) !s.; & iaw ensuring services to children with diszhiii-
fies throughout the nation. IDEA governs how siates and pubiic agencies provide sariy interveriior, spe-
cial education and reiated services to more than €.5 million siigibie infants, toddisrs. chiidren and youth
with disabiiities. :
infants and toddiers with disabiiities (birth-2) and their famiiies receive early intervention services under
IDEA Part C. Children and youth {ages 3-21) receive sgecial educaiion and reiated services under IDZA
Part &, |
hiip:/idsa. ed.gaov/

Colorado Deparimant of Zducation
The Exceptional Swdent Leadershin Unit Website is a resourcs to teachers, administrators. and parenis
of students with exceptionai educational needs due 1o disabiiity. piftedness, unique taients. or Eﬂéilsh
language iearners who alsc have special needs,
www cde. state.co.us/cdespedfinday.asp
305-866-6694

The Special Education Law Web Page is designed to give you access to Coiorado Special Zducation
Law information. From this site you will be able 1o locaie and downioad special education iaw brochures
and decisions for Due Process Hearings and Federai Complaints. You can aiso downioad a copy of the
Rules for the Admin:siration of the Exceptional Children's Educational Aci—our siaie special education
rules. .
hitp:/iwww.cde . state.co.us/spediaw/indsy. htm

Early Chiidhooo Connections
Eariy Childhood Connections is Colorado’s infant and toddler iniiiative under the individuale with Disabiii-
fies Education Act. Early Childhood Connections is an interagency iniiiative. The leag agency for impie-
mentation is the Colorado Depariment of Human Services, '
www.earivehildhoodconnactions.org
1-877-777-4041

PEAK Parent Cenier
PEAK Parent Center is Colorade’s federally designated Farent Training and information Center (PTI),
PEAK assists families and others through services like its telephone hotiing, workshops, conferehceé,
website, and pubiicaiions. As a PT!, PEAK offers pareni-to-parent suppart, but it does not hold support
group meetings. We work one-on-one with femilies and aiso collaborate with state government and the
education, rehabilitation, and medical communitiez to make sysiem changss inat improve outcomss for
children.
www.Deakparent.org
1-800-284-0251

The Legal Center jor People with Disabiiities & Oider Paople
Tne Legai Center is an indepandent public interest non-profit specializing in civil rights and discrimination
tssues. We protect the human, civil and iegal rights of psopie with mentai and phvsical disabiiiiies per-
pie with HIV, and oidar peepls througnout Coiorado. '
www thelecalcenter.org
7-806-288-1579
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ENERAL INFORMATID

PRIOR WRITTEN NOTICE

34 CFR §300.503

Notice

The Administrative Unit' or Staie Operated Program® must give you written notice (provide you cenain
information in writing), whenever it

1

I_"_')

Proposes o iniiiate or to change the identification, evaluation, or educational placement of your
child, or the provision of a free appropriate public education (FAPE) to your child; or

Refuses fo initiate or tc change the identification, evaluation, or educational placement of your
child, or the provision of FAPE to your child.

' Content of notice

The writien nofice must:

-

w

&

,U’
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Describe the action that the administrative unit? proposes or refuses io take;
Explain why the administrative unit is proposing or refusing to take the action;

Describe sach evaluation procedure, assessment, record, or report the administrative unit used in
deciding to propose or refuse the action;

Include a statement that you have protections under the procedural safeguards provisions in Part
B of the individuals with Disabilities Education Act (IDEA);

Tell you how you can obtain a description of the procedural safeguards if the action that the
administrative unit is proposing or refusing is not an initial referral for evaluation;

inciude resources for you to contact for help in understanding Part B of the IDEA;

Describe any other choices that your child's individualized education program (IEP) Team
considered and the reasons why those choices were rejected; and

Provide a description of other reasons why the administrative unit propesed or refused the action.

Notice in understandable language

The notice must be:

L.

n

£

Written in language understandable to the generai public; and

Provided in your native language or other mode of communication you use, unless it is ciearly not
feasibie 1o do so.

! an administrative unit means a school district, board of cooperative services, or the state charter school institute, that is
providmg educational services to exceptiona) children. 4 :

. State-Operated Program means an approved school program supervised by the Department and onerated by the Colorado
School for the Deaf and the Blind, the Department of Correstions, or the Depaniment of Humaz Services, including but not
iimited 1o the Division of Youth Corrections and the Menta! Health insurutes at Fort Logan and Puebic.

* For purposes of this document, whenever the Term A dminisranive Unit™ is used it also means the State Operated Programs.

“rocedural Safeguards hotice
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If your native language or other mode of communication is not a written language, the administrative unit
must ensure that:

1. The notice is transtated for you crally by other means in your native tanguage or other mode of
communication;

You understand the content of the notice: and
There is written evidence that 1 and 2 have been met.

NATIVE LANGUAGE
34 CFR §300.28

Native fanguage, when used with an individuai who has limited English proficiency, means the following:

1. The language normally used by that person, or, in the case of a child, the language normally used
by the child's parents;

2. In all direct contact with a child (including evaluation of the child), the language normally used by
the child in the home or iearning environment.

For a person with deafness or blindness, or for 2 person with no writien language, the mode of
communicaiion is what the person normally uses (such as sign ianguage, Braille, or oral communication).

ELECTRONIC MAIL
34 CFR §300.505

If the administrative unit offers parents the choice of receiving documents by e-mail, you may choose to
receive thz foliowing by e-mail:

1. Prior written notice: )

2. Procedural safeguards notice; and

3. Notices related to a due process compiaint.

PARENTAL CONSENT - DEFINITION
34 CFR §300.9

Consent means:

1. You have been fully informed in your native language or other mode of communication (such as
sign language, Braille, or oral communication) of all information about the action for which you ars
giving consent.

2. Youunderstand and agree in writing to that action, and the consent describes that action and fists
the records (if any) that will be released and io whom; and

3. You understand that the consent is voluntary on your part and you may withdraw your consent at
anytime,

Your withdrawal of consent does not negate (undo) an action that has occurred after you gave your
consent and before you withdraw it.

Frocedural Safeguards Notize
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PARENTAL CONSENT
34 CFR §300.300

Consent for initial evaluation

The administrative unit cannot conduct an inikal evaluation of your chiig fo determine whether your child
is eligible under Part B of the 1DEA to receive special education and related services without first
providing vou with prior written notice of the proposed action and without obtaining your consent as
described under the heading Parental Consent.

The administrative unit must make reascnable efioris to obtain your informed consent for an initial
evaluation to decide whether your child is a chiid with a disability.

Your consent for initial evaluation does not mean that vou have also given your consent for the
administrative unit to start providing special education and refated sarvices fo your child.

If your child is enrolied in public school or you are seeking to enrol! your child in a public schoof and you
have refused to provide consent or failed to respond to & request to provide consent for an initial
evaluation, the administrative unit may, but is not required to, seek to conduct an initiai evaluation of your
child by utilizing IDEA's mediation or due process complaint, resolution meeting, and impartial due
process hearing procedures {(uniess reguired to do so or prohibited from doing so under State law). The
administrative unit will not violate its obiigations 1o iocate, identify and evaluate your chiid ii it does not
pursue an evaluation of your child in these circumstances, uniess State law requires it to pursue the
evaluation.

Special rules for initial evaluation of wards of the State
If a child is a ward of the Siate and is not living with his/her parent —
The administrative unit does not need consent from the parent for an initial evaiuation to determine if the
child is a child with a disability if:
1. Despite reasonable efforis to do so, the administrative unit cannot find the child's parent;
2. The rights of the parents have been terminated in accordance with State law; or

3. A judge has assigned the right to make educational decisions and to consent for an initial
evaluation to an individual other than the parent.

Ward of the State, as used in the IDEA, means a chiid who, as determined by the Siate whers the child
iives, is: :

1. A foster child;

2. Considerad a ward of the State under State law; or

3. In the custody of a public child welfare agency.

Ward of the State does not include a foster chiid who has a foster parent.

Parental consent for services

The administrative unit must obtain your informed consent before providing special education and raiaied
services to your child for the first time.

The adminisirative unit must make reasonabie efforis to obtain your informed consent before providing
special education anc refaied services 1o your chiid for the first time.

I vou do not respond 1o a reguest to proviae vour sonsent for your chiid to receive special edusation anc
reiaied services for tne first fime, or if vou refuse to give such consent, the administrative unit may not
Procedural Safeguaras Notice:
Under Provisions of IDEA and ECzA
Colorade Department of =ducation
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use the procedural safeguards (i.e., mediation, due process complaint, resolution meeting, or an
impariial due process hearing) in order 1o obtain agreement or a ruling that the special education and
related services (recommended by your chiid's [EP Team) may be provided to your child without vour
conseant.
If you refuse to give your consent for your chiid 1o receive special education and reiated services for the
first time, or if vou do not respond to a request to provide such consent and the administrative unit does
not provide vour child with the special education and reiated services for which it sought vour consent,
the administrative unit:

1. Isnotin viclation of the requirement to make & free appropriate public sducation (FAPE} avaiiable

10 your chiid for its {ailure to provide those services to your child; and

2. s not required to have an individualized education program (I£P) meeting or develop an |EP for
your child for the special education and reiated services for which vour consent was requested.

Parental consent for reevaluations

The administrative unit must obtain vour informed consant before it resvaluates your child, uniess the
administrative unit can demonstraie that:

1. It 1ook reasonabie steps to obtain your consent for your child's resvaluation; and
2. You did not respond.

If you refuse 1o consent to your child's reevaluation, the administrative unit may, but is not reguired io,
pursue your child's reevaluation by using the mediation, dus process compiaint, resolution meeting, and
impartial due process hearing procedures to seek to override your refusal to consent to your chiid's
reevaluation. As with initial evaiuations, the administrative unit does not vioiate its obligaiions under Part
B of the IDEA if it declines io pursue the reevaluation in this manner.

Documentation of reasonable efforts to obtain parenial consent

The administrafive unit must maintain documentation of reasonable efforts to obtain parental consent for
_initial evaluations, to provide special eduzation and related services for the first time, to reevaluation anc
to focate parents of wards of the State for initial evaiuations. The documentation must include a record

of the administrative unit's attempts in these areas, such as'

1. Detailed records of telephone calis made or attempted and the results of those calls;
2. Copies of correspondence sent to the parenis and any responses raceived: and
5

Detailed records of visits made io the parent’s home or piace of empioyment and the rasulis of
those visiis.

Other consent requirements
Your consent is not required before the administrative unit may:
1. Revisw existing data as part of your chiid's evaiuation or a reevaluation: or

2. Give your child a test or other evaluation that is given to all children uniess, befors that test or
evaluation. consent is required from all parents of all children,

The administrative unit may not use your refusal to consent to one service or aciivity to deny you or your
child any other service, benefit, or activity.

If vou have enrolied vour child in a private school at your own expense or if vou ares home schooling vou:
chiid, and vou de not provide vour consent for vour chiic's initial evaiuation or vour cniid's resvaiuaiion, o
Frocedura! Safequards Notice
Under Provisions of IDZA and =CZ.
Colorado Depariment of Zducatior
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you fail to respond to a request to provide your consent, the administrative unit may not use its consent
override procedures (i.e., mediation, due process compiaint, resolution meeting, or an impartial due
process hearing) and is not required fo consider your child as eligible to receive equitable services
{services made available to parentally-placed private school chiidren with disabilities).

INDEPENDENT EDUCATIONAL EVALUATIONS
34 CFR §300.502

General

As described beiow, you have the right to obtain an independent educational evaluation {IEE) of your
child if you disagree with the evaluation of your child that was obtained by the administrative unit.

If you request an independent educational evaluation, the administrative unit must provide you with
information about where you may obtain an independent educational evaluation and about the
administrative unit's critetia that apply to independent educational evaiuations.

Definitions
independent educational evaluation means an evaluation conducted by a qualified examiner whc
is not employed by the administrative unit responsible for the education of your child.

Public expense means that the administrative unit either pays for the full cost of the evaluation or
ensures that the evaluation is otherwise provided at no cost to you, cansistent with the provisions of
Part B of the IDEA, which aliow each State to use whatever State, iocal, Federai and private sources
of support are available in the State to meet the requirements of Pari B of the Act.

Farent right to evatuation at pubiic expense

You have the right to an independent educational evaluation of vour child at public expense if you
disagree with an evaluation of your chiid obiained by the administraiive unit, subject fo the foliowing
condifions:

1. If you request an independent educational evaluation of your child at pubiic expense, the
administrative unit must, without unnecessary delay, either: (a) File a due process complaint {o
request a hearing io show that its evaluation of your child is appropriate; or (b) Provide an
independent educational evaluation at public expense, unless the adminisirative unit
demonstrates in a hearing that the evaiuation of your child that you obtained did not meet the
administrative unit's criteria.

[

If the administrative unit requests a hearing and the final decision is that the administrative unil's
evaluation of your child is appropriate, you siill have the righ! io an independent educational
evaiuation, but not at public expense.

a

If you reguest an independent educational evaluation of your child, the administrative unit may
ask why you object to the evatuation of your child obtained by the administrative unit. However,
the administrative unit may not require an explanation and may not unreasonably aelay eitner
providing the independent educational evaluation of your child at public expense or filing a due
process complaint to request a due process hearing to defend the administrative unit's evatuation
of your child,

You are entitied to only one independent educational evaluation of your child at public expense sach
iime the administrative unit condusts an evaiuation ¢of your child with which vou disagree.

“rocedurat Safeguaras Notice
Under Provisions of 1DZA and £Cz4
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Parent-initiated evaiuations

If you obtain an independent educational evaluation of your child at public expense or you share with the
administrative unit an evaluation of your child that You obtained at privaie expense:

1. The administrative unit must consider the resulis of the evaiuation of your chiid, if it meats the
administrative unit's criteria for independant ed ucational evaluations, in any decision made with

g

respect to the provision of a free appropriate public education (FAPE) to your child; and

I

You or the administrative unit may present the evaluation as evidence al a due process hearing
regarding your child.

Requests for evaluations by hearing officers

If a hearing officer requests an independent educational evaluation of your cnild as part of a due process
hearing, the cost of the evaluation must be at public expense.

Administrative Unit criteria

If an independent educational evaiuation is at public expense, the criteriz under which the evaiuation is
obtained, including the location of the evaluation and the qualifications of the examiner, must be the
same as the criteria that the administrative unit uses when it initiates an evaluation {to the extent those
criteria are consistent with your right to an independent educational evaluation).

Except for the criteria describad above, an administrative unit may not impose conditions or fimeiines
related to obtaining an independent educational evaluation at public expense.

DEFINITIONS
34 CFR §300.611

As used under the heading Confidentiality of information:

Destruction means physical destruction or removal of personal identifiers from information so that
the information is no tonger personally identifiable.

Education records means the type of records covered under the definition of "education records” in
34 CFR Fart 99 (the regulations tmplementing the Family Educational Rights and Frivacy Act of
1974, 20 U.8.C. 1232g (FERPA)).

Participating agency means any publiic agency or institution that collects, maintains, or uses
personally identifiabie information, or from which information is obtained, under Part B of the ID=A.

PERSONALLY IDENTIFIABLE
34 CFR §300.32

Personaliy identifiabie means information that has:
(a) Your chiid's name, your name as the parent, or the name of another family member:
(b) Your child's address:
(¢} A personal identifier, such as your child's social Security numboer or student number; or
Procedural Safequards Notine
Under Provisions of iDZA ang S04
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(d) A list of personal charactenistics or other information that would make it possibie i¢ identify your
child with reasonable cenainty.

NOTICE TO PARENTS
34 CFR §300.612

The Colorado Department of Education must give notice that is adeguate to fully inform parents about
confidentiality of personally identifiable information, including:

1. A description of the extent to which the notice is given in the native languages of the various
popuiation groups in the State;

!\)

A description of the children on whom personally identifiable information is maintained, the types
of information sought, the methods the State intends 1o use in gathering the information (inciuding
the sources from whom information is gathered), and the uses tc be made of the information;

A summary of the policies and procedures that participating agencies must follow regarding
storage, disciosure to third parties, retention, and destruction of personally idenfifiabie
information; and

<)

4. A description of all of the rights of parents and children regarding this information, including the
rights under the Family Educational Rights and Privacy Act (FERPA) and its implementing
reguiations in 34 CFR Part 89.

Before any major identification, location, or evaluation activity (alsc known as “chitd find"), the notice
must be published or announced in newspapers or other media, or both, with circulation adeguate 1o
notify parents throughout the State of the activity to locate, identify, and evaiuate children in need of
special education and related services.

ACCESS RIGHTS
34 CFR §300.6813

The participating agency must permit you fo inspect and review any education records rejafing to your
child that are coliected, maintained, or used by the administrative unit under Part B of the IDZA. The
participating agency must comply with your request io inspect and review any education records on vour
chiid without unnecessary delay and before any meeting regarding an individualized education program
(IEP). or any impartial due process hearing {including a resolution meeting or a hearing regarding
discipline), and in no case more than 45 galendar davs afier vou have made a request.

Your right to inspect and review education records includes:

1. Your right to & response from the participating agency to your reasonable requests for
explanations and interpretations of the records;

2. Your right to request that the participating agency provide copies of the records if you cannot
effectively inspect and review the records unless you receive those copies; and

3. Your right to have your representative inspect and review the records.

The participating agency may presume that you have authority to inspect and raview records relating to
your child unless advised that you do not have the authority under appiicabie State law governing such
matters as guardianship, or separation and divorce.

Procedural Safeguards otice
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RECORD OF ACCESS
34 CrR §300.614

Each pariicipating agency must keep a record of parties opiaining access to education records coliected,
maintained, or used under Part B of the IDEA (except access by parents and authorized employees of
the participating agency), including the name of the party, the date access was given, and the purpese
for which the party is authorized to use the records.

RECORDS ON MORE THAN ONE CHILD
34 CFR §300.615

If any education record includes information on more than one chiid, the parents of those children have
the right to inspect and review only the information relating to their child or to be informed of that specific
information.

LIST OF TYPES AND L OCATIONS OF INFORMATION -
34 CFR §300.618

On request, each participating agency must provide you with a list of the types and locations of education
records coliected, maintained, or used by the agency.

FEES
34 CFR §300.617

Each participating agency may charge a fee for copies of records that are made for you under Part B of
the IDEA, if the fee does not effeciively prevent you from exercising your rignt to inspect and review
those records.

A pariicipating agency may not charge a fee to search jor or {o retrieve information under Part B of the

ID=A,

AMENDMENT OF RECORDS AT PARENT’S REQUEST
34 CFR §300.618

If you beiieve that information in the education records regarding your chiid collected, maintained, or
used under Part B of the IDEA is inaccurate, misleading, or violates the privacy or other rights of your
child, you may request the participating agency that maintains the information to changs the information.

The participating agency must decide whether to change the information in accordance with your request
within a reasonabie period of time of receipt of your reguest.

If the participating agency refuses to change the information in accordance with your request, it must
inform you of the refusal and advise you of the right to a nearing for this purpose as described under the
heading Opportunity For a Hearing.

OPPORTUNITY FOR A HEARING
34 CFR §300.619

The participating agency must, on request, provide you an Opportunity for & hearing to chalienage
information in education records regarding vour chiid to ensure thas it is not inaccuraie, mésieaaing. or
otherwise In violaiion of the privacy or other rights of vour chiid.
Frocedura! Safeguards Noiice
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HEARING PROCEDURES
34 CFR §300.621

A hearing to challenge information in education records must be conducted according fo the procedures
for such hearings under the Family Educational Rights and Privacy Act (FERPA).

RESULT OF HEARING
34 CFR §300.620

if as a result of the hearing, the participating agency decides that the information is inaccurate,
misleading or ofherwise in violation of the privacy or other rights of the child, it must change the
information accordingiy and inform vou in writing.

If. as a result of the hearing, the participating agency decides that the information is not inaccurate,
misleading, or otherwise in violation of the privacy or other rights of your child, it must inform vou of your
right to piace in the records that it maintains on your child a statement commenting on the informafion or
providing any reasons you disagree with the decision of the participating agency.

Such an explanation piaced in the records of your chiid must:

1. Be maintained by the participating agency as part of the records of your child as long as the
record or contested portion is maintained by the participaling agency, and

2. If the participating agency discloses the records of your child or the challenged portion to any
party, the explanation must aiso be disciosed to that party.

CONSENT FOR DISCLOSURE OF PERSONALLY IDENTIFIABLE INFORMATION
34 CFR §300.622

Unless the information is contained in education records, and the disclosure is authorized without
parental consent under the Family Educational Rights and Privacy Act (FERPA), vour consent must be
obtained before personally identifiable information is disciosed to parties other than officials of
participating agencies. Except under the circumstances specified beiow, your consent is not required
before personally identifiable information is reieased to officials of participating agencies for purposes of
meeting & requirement of Part B of the IDEA.

Your consent, or consent of an eligible chiid who has reached the age of majority under State iaw, must
be obtained before personally identifiable informaiion is released o officiais of participating agencies
providing or paying for transition services.

If your child is in, or is going to go o, a private school that is not located in the same administrative unit
you reside in, your consent must be obtained before any personaliy identifiable information about vour
child is released batween officials in the administrative unit where the private school is iocated and
officials in the administrative unit where vou reside.

SAFEGUARDS
34 CFR §300.623

Each pariicipating agency must protect the confidentiality cf personally identifiable information at
coliestion, storage, disclosure, and aesiructior: stagss.

One official af each participating agency musi assuma responsibility for ensuring the confidentiality of
anv personally identifiable information.

Procedural Safeguards Notics
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Ali persons coliecting or using personally identifiable information musi receive fraining or instruction
regarding vour Siate’s policies and procedures regarding coniidentiality under Part B of the IDEA and the
Family =ducational Rignts and Privacy Act (FERPA).

zach participating agency must maintain, for pubiic inspection. 2 surrent listing of the names ang
pesitions of those empioyees within the agency who may have access to personally identifiabiz
information,

DESTRUCTION OF INFORMATION
34 CFR §300.6824

The administrative unit must inform vou when personaliy identifiable information collected, maintained, or
used is no ionger needed 1o provide educational services o your chiic.

The information must be destroved at vour request, However, & permanent record of your chiid's name,
address, and phone number, his or her grades, atiendance record, classes atiended, grade level
compieted, and year completed may be maintained without tme iimitation.

DIFFERENCE BETWZEN DUS PROCESS HEARING COMPLAINT AND STATE COMPLAINT
PROCEDURES

The regulations for Part B of IDEA set forth separate procedures for State compiaints and for due
process complaints. As expiained beiow, any individuai or organization may file a signed, written Siate
compiaint alleging & violation of any Part B requirement by an administrative unit or the Colorado
Department of Zduation (CDEY. Onlv vou or an administraiive unit may file & due process compiaint or
any matuer relaling 1o a proposal or a refusal to initiaie or change the igentification, evaluation or
educational placement of a chiid with a disability, or the provision of a free appropriate pubiic education
(FAPE) 1o the child. Generaliy, CDE's State Complaints Officer must resolve a State compiaint withir 2
6C-caiencar-day timeiine, uniess the timeiine is properiy extended. in contrast, an impartial nearing
ofiicer musi resoive a due process complaint (if not resolved through a resolution meeting or throug
medialion) and issue a written decision within 45-calendar-days afier the end of the resoiution period, as
gescribed in this document under the heading "Resoiution Process.” Af the request of one of the pariies,
the impartial hearing officer may grant a specific exiansion of the gue process compiaint timeiine. The
State compiaint, the due process complaint, resolution meetings and due process hearing procedures
are described more fully, beiow,

ADOPTION OF STATE COMPLAINT PROCEDURES
34 CFR §300.151

General
The Colcrado Deparmment of Zducation must have written prozedures for

1. Resolving any compiaint, including & complaint filed by an organization or individual from anothar

iate;
2. The filing of & compiaint with the Coiorado Dapanment of Education;
2. Widely disseminating the State comptaint procedurss to parents and other interested individuais,

including parent training and information ceniers, protzsiion and aavocacy agencies, indepanger’
iiving cemers, ano other aporopriate aniities,
Procadurai Safegusrds Notize
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Remedies for denial of appropriate services

in resolving a State compilaint in which the Colorado Department of Education has found a failure to
provids appropriate services, the Colorado Depariment of Education must address:

1. The failure to provide appropriate services, including corrective action appropriate to address the
needs of the chiid; and

2. Appropriate future provision of services for ali children with disabilities.

MINIMUM STATE COMPLAINT PROCEDURES
34 CFR §300.152

Time limit; minimum procedures

The Colorado Department of Education must include in its State complaint procedures a time limit of 80
calendar days after a complaint is filed to:

1. Carry out an independent on-site investigation, it the Colorado Department of Education
determines that an investigation is necessary,

2. Give the complainant the opportunity to submit additional information, either orally or in writing,
about the aliegations in the complaint;

Provide the administrative unit with the opportunity to respond to the complaint, including, at a
minimumm: (a) at the option of the agency, & proposal to resolve the complaint; and (b) an
opportunity for a parent who has filed a complaint and the agency to agree voluntarily tc engage
in mediation,;

&

4. Review ali relevant information and make an independent determination as to whether the
administrative unit is violating & requirement of Part B of the IDZA; and .

5 jssue a written decision fo the complainani that addresses each aliegation in the compiaint and
contains: {a) findings of fact and conclusions; and (b) the reasons jor the Colorado Department of
Ecducation's final decision.

Time extension: final decision; impiementation
The Colorado Depariment of Education’s procedures described above aiso must:

1. Permit an extension of the 80 calendar-day fime fimit only if: {2) exceptional circumstances exist
with respect to a particuiar State comolaint; or (b) the parent and the administrative unit inveived
voluntarily agree to extend the time to resoive the matter through mediation or alternative means
of dispute resoluiion, as agreed to by the parties.

N

include procedures for effeciive implementation of the Colorado Departmeant of Education's final
decision, if needed, including: {a) technica! assistance activities; (b) negotiations; and (c)
corrective aclions io achieve compliance.

State complaints and due process hearings

If 2 written State complaint is received that is also the subject of a due process hearing as described
below under the neading Filing 2 Due Process Complaint, or the State complaint contains multipie issues
of which one or more are part of such & hearing, the State must s=t asids the State complaint, or any pan
of the State compiaint that is being addressed in the due process nearing unfit the hearing is over. Any
issue in the S:tate combiaint that is not & pari of the due process hearing must be resolved using tne iime
iimit and prozedurss described above.

Procedural Safsguards Naticz
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If an issue raised in a State compiaint has previously been decided in & due process hearing involving
{he same parties (you and the administrative unit), then the due process hearing decision is binding on
that issue and the Colorado Department of Education must inform the complainant that the decision is
pinding.

A complaint alleging an administrative unit’s failure to implement a due process hearing decision must be
resoived by the Colorado Department of Education.

FILING A COMPLAINT
34 CFR §300.153

An organization or individual may file a signed written State complaint under the procedures dascribeg
above.

The State complaint must include:

1. A statement that an administrative unit has violated a requirement of Part B of the IDEA orits
reguiations;

I

The facts on which the statement is based;

The signature and contact information for the complainant; ang

B~ '(,\)

If alleging violations regarding a specific chilg:
(a) The name of the child and address of the residence of the chiid:
{b) The name of the school the chiid is attending;

(c in the case of a homeless child or youth, available contact information for the child,
and the name of the school the child is attending;

- {d} # description of the nature of the probiem of the child, inciuding facts relating to the
probiem; and
{e) A proposed resolution of the probiem to the extent known and avaiiable to the party
filing the complaint at the time the complaint is fiied.
The complaint must allege a violation that occumred not more than one vear prior to the gate that the
complaini is received as describad under the heading Adoption of Staie Compiaint Procedures.

The party filing the State complaint must forward a copy of the compiaint to the administrative unit
serving the chiid at the sams time the party files the comptaint with the Coiorado Depariment of
Education.

You may obtain additional information regarding CDZ's State Complaint procedures by caliing CDE's
Exceptional Student Leadership Unit at (303)866-5894,

FILING A DUZ PROCESS COMPLAINT

34 CFR §300.507

Gensaral

You or the administrative unit may file 2 due process compiaint on any matter reiating to & propesal or 2
refusal to initiaie or change the identification, evaluation or 2gusational piatement of vour chiic, o- the
provision ¢f a free appropriate pubiic educatior {FAPZ) te your chiic.

Procedural Safeguards Notics,
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The due process complaint must allege a violation that happened not more than two years before you or
the administrative unit knew er snould have known about the alieged action that forms the basis of the
due process complaint,

The above timeline does not apply to vou if you could not file a due process complaint within the timeiinz
because:

1 The administrative unit specifically misrepresented that it had resolved the issues identified in the
compiaint; or

2

The administrative unit withheld information from you that it was required to provide you under
Part B of the IDEA.

information for parents

The administrative unit must inform you of any free or low-cost legal and other relevant services available
in the area if you request the information, or i you or the administrative unit file @ due process complaint,

DUE PROCESS COMPLAINT
34 CFR §300.508

General

In order to request a hearing, you or the administrative unit (or your atforney or the administrative unit's
atiorney) must submit a due process complaint o the other party. That complaint must coniain ali of the
content listed below and must be kept confidential.

You or the administrative unit, whichever one filed the complaint, must aiso provids the Colorado
Depariment of Education with a copy of the complaint.

Content of the compiaint
The due process complaint must inciude:

1. The name of the child;

2. The address of the chiid's residence;
3. The name of the child’s school,
4

If the child is a homeless child or youth, the child’s contact informaiion and the name of the child’s
school;

5. A description of the nature of the probiem of the child relating to the proposed or refused aciion,
including facts refafing to the problem; and

A propased resolution of the probiem to the extent known and avaiiable fe vou or the
administraiive unit at the time.

_C_‘!

Notice required before a hearing on a due process complaint

You or the adminisirative unit may not have a due process hearing uniil you or the administrative unit (or
vour atiorney or the administrative unit's attornay), fiies a due process compiaint that includes the
information listec above.

Procedural Safeguards Naiice
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Sufiiciency of complaint

In order for a due process complaint to go forward, it must be considered suffisient. The due process
compiaint will be considered sufficient (to have met the conteni reguirements above) uniess the party
receiving the due process compiaint {you or the administrative unit) notifies the hearing officer and the

other party in writing, within 15 calendar days of receiving the compiaint, that the receiving party believes
trat the due process compiaint does not mest the requirements listed above.

Within five calendar days of receiving the notification the receiving party (vou or the administrative unit)
considers a due process complaint insufficient, the hearing officer must decide if the due process
complaint meets the requirements iisted above, and notify you and the administrative unit in wriing
immediately.

Complaint amendment
You or the administrative unit may make changes tc the complaint only if:

1. The other party approves of the changes in writing and is given the chance io resoive the due
process complaint through a resoiution meeting, described betow; or :

&

By no fater than five days before the due process hearing begins, the hearing officer grants
permission for the changes.

If the complaining party (you or the administrative unit) makes changes to the due process compiaint, the
timeiines for the resolution meeting (within 15 caiendar days of receiving the complaint) and the time
period for resoiution (within 30 calendar days of receiving the complaint) start again on the date the
amended compiaint is filed.

Administrative Unit response to a due process.complaint

It the administrative unit has not sent a prior written notice to vou, as described under the heading Prior
Wiitten Notice, regarding the subject matter containad in your due process complaint, the administrative
unit must, within 10 caiendar days of receiving the due process complaint, send to You a response that

includes:

1. An explanation of why the administrative unit proposed or refused to take the action raised in the
due process complaint:

2. A descripiion of other options that vour child's individualized edugcation program (I=ZP) Team
considered and the reasons why those options were rejected;

3. A description of each evaluation procedure, assessment, record, or repert the administrative unit
used as the basis for the proposed or refused aciion: and

4. A description of the other factors that are relevant to the administrative unit's proposed or refused
action.

Providing the information in items 1-4 above does not prevent the adminisirative unit from asserting that
vour due process complaint was insufficient.

Other party response fo a due process complaint

Except as stated under the sub-heading immediately above, Administrative Unit response ic z dus
process compiaint, the party receiving & due process compiaint must, within 10 calendar davs of
receiving the compiaint, send the other party & response thai spacificaliy addresses the jssues in the
compiaint.

Procedural Sateguards Noiio:
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MODEL FORMS
34 CFR §300.509

The Colorado Department of Education must develop model forms to help vou file a due process
complaint and a State complaint. However, the Coiorado Department of Education or the administrative
unit may not require you to use these modei forms. In fact, you can use this form or another appropriate
model form, so long as it contains the required information for filing a due process comptaint or & State
complaint.

CDE's mode! form may be accessed at hito://www.cde.state.co.us/spediawiinic.nim for due process,
state complaints and mediation.

MEDIATION
34 CFR §300.506

General

Mediation is available to allow you and the administrative unit to resolve disagreements involving any
matter under Part B of the IDEA, including matters arising prior to the filing of a due process compiaint.
Thus, mediation is available {o resolve disputes under Part B of the IDEA, whether or not you have filed a
due process compiaint to request a due process hearing as described under the heading Filing a Due
Process Comptaint.

Requirements
The procedures must ensure that the mediation process:

Is voluntary on your part and the administrative unit's part;

ro

Is not used to deny or delay your right to a due process hearing, or to deny any other rights you
nave under Part B of the IDEA; and

3. Is conducted by a qualified and impartial mediator who is trained in effective mediation
technigues.

The administrative unit may develop procedures that offer parents and schoois that choose not o use
the mediation process, an opportunity {o meet, at a time and location convenient to you, with a
disinterested party.

1 Who is under contract with an appropriate alternative dispute resolution entity, or & parent training
and information center or community parent resource center in the State; and

2. Who would explain the benefits and encourage the vse of the mediation process to you.

The Colorado Department of Education maintains a lis! of people who are qualified mediators and know
the laws and regulations relating to the provision of special education and reiated services. The Colorado
Department of Zducation must seiect mediators on a random, rotational, or other impartal basis.

The Colorado Department of Education is responsibie for the cest of the mediation process, including the
costs of meetings.

Each meeting in the mediation process must be scheduled in a timely manner and heid al 2 piace that is
convenient for you and the adminisiraiive unit.

I you and the administrative unit resolve a dispute through the mediatior: process, both parties must
enter into a i=galiy binding agresment that sets forth the resolution and that

Frocedural Saregueards Notice
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1. States that al! discussions that happened during the mediation process will remain confidential
and may not be used as evidence in any subsequent due process nearing or civil proceeding;
and

N

Is signed by both you and & representative of the administrative unit who has the authority to bind
the administrative unit.

A written, signed mediation agreement is enforceabie in any State court of compeient jurisdiction {a court
that hias the authority under State law 1o hear this type of case) or in a district court of the United States.
Discussione that happened during the mediation process must be configantial. They cannot be usad as
svigence in any future due process hearing or civil proceeding of any Federal court or State court of &
State receiving assisiance under Part B of IDEA.

impartiality of mediator
The mediator:

1. May not be an empioyee cf the Colorade Department of Education or the administrative unit that

is invoived in the education or care of your chiid: and

2. Musinot have a personal or professional interest which confiicts with the mediators obiectivity.
A person who otherwise qualifies as a mediator is not an empioyee of an aéministrative unit or the
Colorado Department of Education soleiy because he or sne is paid by the Depariment or administrative
unit tc sarve as a mediator.

THE CHILD'S PLACEMENT WHILE THE DUE PROCESS COMPLAINT AND HEARING ARE

PENDING
34 CFR §300.518

Except as provided befow under the heading PROCEDURES WHEN DISCIPLINING CHILDRERN WITH
DISABILITIES, once a due process complaint is sent o the other party, during the resoiuiion process
time period, and while waiting for the decision of any impartial due brocess hearing or court procaading,
uniess you and the administrative unit agree otherwise, vour chiid must remain in his ar her current
educational placement.

It the due process complaint involves an appiication for initial admission to public school, your child, with
your consent, must be placed in the regular pubiic schoo! program untit the compietion of al! such
proceedings.

If the due process complaint involves an application for initia! services under Part B of the IDEA fora
child who is transitioning from being served under Part C of the IDZA to Part B of the IDEA and who is no
longer eligibie for Part C services becauss the child has turned three, the administrative unit is not
required to provids the Part C services that the child has been receiving. If the child is found eligible
under Part B of the IDEA and you consent for the child to receive special education and related services
for the first time, then, pending the ouicome of the proceedings, the administrative unit must provide
those special education and related services that are not in dispute (those which you and the
administrative unit both agree upon).

~rocedural Safeguards
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RESOLUTION PROCESS
34 CFR §300.510

Resoiution meeting

Within 15 calendar days of receiving notice of your due process complaint, and before the due procsss
hearing begins, the administrative unit must convene a meeting with you and the relevant member or
members of the individuaiized education program (IEP) Team who have specific knowledge of the facts
identified in your due process compiaint. The meeting:

1. Must include a representative of the adminisirative unit who has decision-making authority on
behalf of the administrative unit; and

2. May not inciude an attorney of the administrative unit uniess you are accompanied by an
attornsy.

You and the administrative unit detarmine the relevant members of the IEP Team tc atiend the meetfing.

The purpose of the meeting is for you to discuss your due process complaint, and the facts that form the
basis of the compiaint, so that the administraiive unit has the opportunity to resolve the dispute.

The resolution meeting is not necessary if:
1. You and the administrative unit agree in writing 1o waive the meeting; or

2. You and the adminisirative unit agree to use the mediation process, as descriped under the
heading Mediation.

Resolution period 5

I the administrative unit has not resolved the due process complaint to vour satistaction witnin 30
calendar days of the receipt of the due process compiaint (during the time period for the resoiution
process), the due process hearing may ocour.

The 45-caiendar-day timeline for issuing a final decision begins at the expiration of the 30-calendar-cay
resolution period, with certain exceptions for adjusiments made to the 30-calendar-day resolution period,
as described below.

Except where you and the administrative unit have both agreed to waive the resoiution process or fo use
mediation, your failure to participate in the resolution meefing will delay the timelines for the resolution
process and due process hearing until you agree to pariicipaie in a meeiing.

If after making reasonable efforts and documenting such efforts, the administrative unit is not able to
chtain your pariicipation in the resolution meeting, the adminisirative unit may, at the end of the 30-
salendar-day resolution period, request that a hearing officer dismiss your due process compiaint.
Documentation of stich efforis must include a record of the aoministrative unit's atfempts to arrange a
mutually agreed upon time and place, such as:

1. Detailed records of telephone calls made or attempted and the results of those calis;
2. Capies of correspondence sent {0 you and any responses received, and

3. Detailed records of visits made tc your home or place of empioyment and the results of thase
visits.
I the administrative unit fails to hoid the resoiution meeting within 1% caizncar days of regeiving nofics o
your due process compiaint or fails to pariicipate in the resoiution, maefing. vou may ask & hearing ofiice
to order that the 45-calendzi-day due prot2ss hearing timeiine pegin.

Frocedural Safeguards Nolice
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Adjustments to the 30-calendar-day resolution period

f vou and the administrative unit agree In writing tc waive the resolution meeting, then the 45-caiendar-
day timeline for the due process hearing starts the next cay.

After the start of mediation or the resolution meeting and before the end of the 30-calendar-day
resolution period, if you and the administrative unit agree in writing that no agreement is possibie, then
the 45-calendar-day timeiine for the due process hearing starts the nexi day.

If you and the administrative unit agree to use the mediation process, at the end of the 30-caiendar-day
resolution period, both pariies can agree in writing fo continue the mediation until an agreement is
reached. However, if either vou or the administrative unit withdraws from the mediation process, then the
45-calendar-day timeline for the due process hearing starts the next day.

Written settlement agreement

If a resolution to the dispute is reached at the resolution meeting, you and the administrative unit must
enter into a iegally binding agreement that is:
1. Signed by vou and a representaiive of the administrative unit who has the authority to bind the
administrative unit; and
2. Enforceabie in any State court of competent jurisdiction (a State court that has authority to hear
this type of case) or in a district court of the United States or by the Colorado Department of
Education, if your State has another mechanism or procedures that permit parties tc seek
enforcement of resolution agreements. .

Agreement review period

If you and the administrative unit enter into an agreement as a result of a resolution mesting, either party
(you cr the administrafive unit) may void the agreement within 3 business days of the fime thai both vou
and the administraiive unii signed the agreement,

HEARINGS DN DUE PROCESS COMPLAI

IMPARTIAL DUE PROCESS HEARING
34 CFR §300.511

General

Whenever a due process complaint is fiied, you or the administrative unit invoived in the dispuie must
have an opportunity for an impartial due process hearing, as described in the Due Process Compiaint
and Resolution Process sections.

Agency responsibie for conducting the due process hearing.

The hsaring described in this section must be conducted by an impariial Hearing Officer assigned on a
rotating basis by the Colorado Depariment of Education.

Procedura! Safeguards Notics
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impartial hearing officer
At a minimum, a hearing officer:

1. Must not be an empioyee of the Colorade Depariment of Education or the administrative unit that
is involved in the education or care of the child. However, a person is not an employee of the
agency solely because he/she is paid by the agency fo serve as a hearing officer;

2. Mustnot have a personal or professional interest that conflicts with the hearing officer's objectivity
in the hearing;

3. Must be knowiedgeabie and understand the provisions of the IDEA, and Federal and State
regulations pertaining to the IDEA, and legal inierpretations of the IDEA by Federal and State
courts; and

4. Must have the knowledge and ability to conduct hearings, and to make and write decisions,
consistent with appropriate, standard iegal practice.

Each administrative unit must keep & list of these persons who serve as hearing officers that includes e
statement of the cualiiications of each hearing officer.

Subject matter of due process hearing

The party (you or the administrative unit) that requests the due process hearing may nof raise issues at
the due process hearing that were not addressed in the due process complaint, uniess the other party
agrees.

Timeline for requesting a hearing

You or the administrative unit must request an impartial hearing on a due process comptaint within two
vears of the date you or the administrative unit knew or shouid have known about the issue addressed in
the complaint.

Exceptions to the fimeline
The above timeline does not apply to you if you could not file a due process complaint because:

1. The administrafive unit specifically misrepresented that it had resolved the probiem or issue that
you are raising in your comptaint; or

2. The administrative unit withheld information from you that it was required to provide o vou under
Bart B of the ID=A.

HEARING RIGHTS
34 CFR §300.512

General

Any party to a due process hearing (inciuding a hearing relating to discipiinary procedures) or an appeal,
as described under the sub-heading Appeal of decisions; impariial review has the right to:

1. Be accompanied and advised by a lawver andior persons with special knowiedge or training
regarding the probiems of chiidren with disabilities;

Pressnt evidence ana confront, cross-examing, and reguire fhe stiendance of wiinesses:

[~
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Pronibit the introduction of any evidence at the hearing that has not been disclosed to the other
party at leas! five business days before the hearing;

(o]

4. Obtain a written, or, at your opfian, electronic, word-for-word record of the hearing; and

5. Obtain written, or, at vour option, eiectronic findings of fact and decisions.

Additional disciosure of information

At izast five business days prior to a due process hearing, you and the administrative unit must disclose
to eacn other ali evaluations compieied by that date and recommendations based on those evaiuafions
that you or the administrative unit intend to use at the hearing.

A nearing officer may prevent any party that fails to compiy with this requirement from introducing the
relevant evaluation or recommendaiion at the hearing without the consent of the other party.

Parental rights at hearings
You must be given the right to:

1. Have your chiid present;

M

Open the hearing to the public; and

‘(JJ

Have the record of the hearing, the findings of fact and dacisions provided to you at nc cest,

HEARING DEC!SIONS
34 CFR §300.513

Decision of hearing officer

A hearing officer's decision on whether vour child received & free appropriate public education (FAPE)
mus?t be based on subsiantive grounds.

In matters alieging a procedural viotation, & hearing officer may find that vour child did not receive FAPZ
only if the procedural inadeguacies:

1. interfered with vour child's right fo a free appropriate public education (FAPE);

2. Significantly interfered with your opportunity t¢ participaie in the decision-making process
regarding the provision of a free appropriate public education (FAPE)} to vour chiid; or

3. Caused a deprivation of an educational benefit.

Construction clause

None of the provisions described above can be interpreted to prevent a hearing officer from ordering a
administrative unit to comply with the requirements in the procedural safeguards section of the Federal
regulations under Part B of the IDEA (34 CFR §§300.500 through 300.536).

None of the provisions under the headings: Filing a Due Process Compiaint; Due Process
Compiaint; Model Forms; Resolution Process; impartial Due Process Hearing; Hearing Rights;
and Hearing Decisions (34 CFR §§300.507 through 300.513), can affect vour right to file an appeal of
the due process nearing decision with the Colorado Depariment of Parsonnei and Administration, Office
of Administrative Courts.

Procetural Safeguards Nobic:

Under Provisions of IDZA and EC=-

20 Coiorado Desartmeni of Sducaiion
cfractive 10/09/G7



Separate request for a due process hearing

Nothing in the procedural safeguards section of the Federal requiations under Part B of the IDEA (34
CFR §§300.500 through 300.536) can be interpreted to prevent you from filing  separate due process
complaint on an issue separate from a due process complaint already filed.

Findings and decision to advisory pane! and generai public

The Colorado Department of Education or the administrative unit, (whichever was responsibie for your
hearing) afier deleiing any personally identifiabie information, must:

1. Provide the findings and decisions in the due process hearing or appeal to the State special
education advisory panel; and :

2. Make those findings and decisions available to the public.

FINALITY OF DECISION: APPEAL: IMPARTIAL REVIEW
34 CFR §300.514

Finality of hearing decision

A decision made in a due process hearing (inciuding a hearing refating to disciplinary procedures) is
final, except that any party involved in the hearing (you or the administrative unit) may appeal the
gecision 1o the Colorado Department of Personnel and Administration, Office of Administrative Courts.

Appeal of decisions; impartial review

I & pariy (vou of the administrative unit} is aggrieved by the findings and aecision in the hearing, an
appeai may be brought to the Colorado Depariment of Personne! and Administration, Office of
Administraiive Courts. :

If there is an appeal, the Office of Administrative Courts must conduct an impartial review of the findings
and decision appealed. The official conducting the review must:

1. Examine the entire hearing record;
2. Ensure that the procedures at the hearing were consistent with the requirements of due process:

. Seek additional evidence if necessary. I a hearing is heid to receive additional evidence, the
hearing rights described above under the heading Hearing Rights apply;

4. Give tne parties an opportunity for oral or writien argument, or both, at the discretion of the
reviewing official;
5. Make an independent decision on completion of the review; and

Give you and the administrative unit a copy of the writien, or, at vour option, eiectronic findings of
fact and decisions.

m

Findings and decision fo advisory panel and general public
Tne Coiorado Department of Education, afier deleting any personally identifiabls information, must:
1. Provide the findings and dacisions of the appea! to the Colorade Special Education Havisory
Commitise; ang
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2. Make those findings and decisions available to the pubiic.

Finality of review decision

The decision made by the reviewing official is Tinal uniess you or the agministrative unit brings a civil
action, as described below.

TIMELINES AND CONVENIENCE OF HEARINGS AND REVIEWS
34 CFR §300.515

The administrative unit must ensure that not later than 45 calendar days afier the expiration of the 30-
caiendar-Gav period for resolution meetings or, as described under the sub-hsading Adjustments to the
30-caiendar-cgay resoiution period, not later than 45 caiendar cays after the expiration of the adjusted
time perioc:

1. A final decision is reached in the hearing; ana

2. A copy of the decision is mailed to you and the adminisirative unit.

The Colorado Depariment of Zducation must ensure that not iater than 30 calendar days after the receipt
of a request for a revisw:

1. A fina! decision is reached in the review: and

2. A copy of the decision is maiied to you and the administrative unit.
A hearing or reviewing officer may grant specific extensions of time beyond the periods described above
145 calendar days for & hearing decision and 30 calenaar days for & review decision) If you or the
administrative unit make a request jor 2 specific extension of the timaiins.

Each hearing and review invoiving oral argumenis must be conducisd at & ime and piace that is
reasonabiy convanient {o vou and your child.

CIVIL ACTIONS, INCLUDING THE TIME PERIOD IN WHICH TS FILE THOSE ACTIONS
34 CFR §300.516

General

Any party {vou or the administraiive unit) who does not agres with the findings and decision in the Siate-
iavel review has the right io bring & civil action with respect io the matter that was the subject of the due
process hearing (including a hearing relating 1o disciplinary procedures). The action may be brought in a
State court of competent jurisdiction (a State court that hias authority t¢ hear this typs of case) orin 2
districi court of the United States without regard to the amount in dispute.

Time iimitation

The party {vou or the administrative unit) bringing the action shall have 90 calencar days from the date of
ihe decision of the Administrative Law Judgs to file a civil action.

Additional procedures
in any civil action, the court:

1. Raszzivas the records of the administrative oroceedings;

5




2. Hears additional evidence at your request or at the administrative unit's request: and

3. Bases ils decision on the preponderance of the evidence and grants the relief that the court
determines ic be appropriate.

Jurisdiction of district courts

The district courts of the United States have autnerity to ruie on actions brought under Part B of the IDEA
without regard to the amount in dispuie.

Rule of construction

Nothing in Part B of the IDEA restricts or iimits the rights, procedures, and remedies availabie under the
U.S. Constituiion, the Americans with Disabiiities Act of 1990, Titie V of the Renabilitation Act of 1973
(Section 504), or other Federal laws protecting the rights of chiidren with disabilities, except that before
the filing of a civil action under these laws seeking relief that is alsc available under Part B of the IDEA,
the dus process procedures described above must be exhausted to the same extent as would be
required if the party filed the action under Part B of the IDEA. Thnis means that you may have remedies
availabie under other laws that overlap with those avaiiable under the IDEA, but in general, to obtain
relief under those other laws, you must first use the available administrative remedies under the IDEA
(i.e., the due process complaint, resolution meeting, and impartial due process hearing procedures)
before going directly into court.

ATTORNEYS' FEES
34 CFR §300.517

General

In any action or proceeding brought under Part B of the IDEA, if vou prevail, the court, in its discretion,
may award reasonable attorneys’ fees as part of the costs to you.

In any action or proceeding brought under Part B of the IDEA, the court, in its discretion, may award
reasonable attorneys’ fees as part of the costs 1o a prevailing administrative unit, to be paid by your
attorney, if the attorney: (a) filed a complaint or court case that the court finds is frivolous, unreasonable,
or without foundation; or (b) continued to litigate after the litigation cleariy became frivolous,
unreasonable, or without foundation; or

in any action or proceeding brought under Part B of the IDEA, the court, in its discretion, may award
reasonable atiorneys’ fees as part of the costs to a prevailing administrative unit, to be paid by you or
your attorney, if your request for a due process hearing or later court case was presented for any
improper purpose, such as fo harass, to cause unnecessary delay, or to unnecessarily increase the cos:
oi the action or proceeding.

Award of fees
A court awards reasonable attorneys’ fees as follows:

1. Fees must be based on rates prevaiiing in the community in which the action or hearing arose jor
the kind and quality of sefvices furnished. No bonus or multiplier may be used in caicuiating the
fees awarded.

M

rees mav not be awarded and related costs may not be reimbursed in any action or proceeding
unger Part 5 of the |DEA for services performed after e written offer of settlament to vou i
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a. Tne offer is made within the time prescribed by Rule 68 of the Federa! Ruies of Civil
Pracedure or, in the case of a due procass hearing or State-level review, at any time more
than 10 calendar days before the proceeding begips;

b. The ofier is not accepted within 10 calendar days; and

c. The court or administrative hearing officer finds that the relief finally obtained by vou is not
more favorabie to vou than the offer of setliement.

Despite these restrictions, an award of attorneys'’ fees and reiated costs may be made to you if
vou prevall and you were substantially jusiiiied ir rejecting the settlement ofier.

Feas may not be awarded relaling to any meeting of the individualized education program (I1EP)
Team unless the meeting is held as a result of an administrative proceeding or court action. Fees
also may not be awarded for a mediation as described under the heading Mediation.

(€3]

A resoiution meeting, as described under the heading Resolution meeting, is not considered 2
meeiing convened as a result of an administrative hearing or court action, and also is not
considered an administrative hearing or court action for purpeses of thess atiorneys’ fees
provisions.

The court reduces, as appropriaie, the amount of the attornevs’ fees awarded under Part B of the IDEA,
it the court finds that:

1. You, or your attorney, during the course of the aclion or proceeding, unreasonably delayed the
final resoiution of the dispute;

P

The amount of the attorneys’ fees otherwise authorized fo be awarded unreasonably exceeds the

houriy rate prevailing in the community for similar services by attorneys of reasonably similar skil!,

reputation, and experience,

3. Thetime spent and lega! services fumnished were excessive considering the nature of the action
or proceeding,; of

4. The attorney representing you did not provide {o the administraiive unit the appropriate

information in the due process request nolice as described under the heading Due Process

Complaint. :

However, the court may not reduce fees if the court finds that the State or administrative unit
unreasonably delayed the final resolution of the action or proceeding or there was a violation under the
procedurai safeguards provisions of Part B of the IDEA.

PROCEDURES WHEN DISCIPLINING CHILDREN WITH DISAB

AUTHORITY OF SCHOOL PERSONNEL
34 CFR §300.530

Case-by-case determination

School personnel may consider any unigue circumsiances on a case-by-case basis, when determining
whether & changs of placement, mads in ascorcance with the following requirements reiated to
discipling, is appropriate for a chiid with a disability who viciates & schooi code of student conduct.

Procadural Safagueard
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General

7o the extent that they aiso take such action for chiidren without disabilities, school personnel may, for
not more than 10 schoo! days in a row, remove a child with a disabiiity who vioiates a code of student
conduct from his or her current placement o an appropriate interim alternative educational setting (which
must be determined by the child's individualized education program (IEP) Team), another sstting, or
suspension. School personnel may aiso impose additionai removals of the child of not more than 16
school days in a row in that same school year for separate incigents of misconduct, as fong as those
removals do not constitule a change of placemen: {(see Change of Pilacement Because of
Disciplinary Removals for the definition, bsiow).

Once a child with a disability has been removed from his or her current placement for a total of 16
school days in the same school year, the administrative unit must, during any subsequent days of
removal in that school year, provide services to the extent required below under the sub-heading
Services.

Additional authority

If the behavior that vioiated the student code of conduct was not a2 manifestation of the child's disability
(see Manifestation determination, below) and the discipiinary change of piacement would exceed 10
school days in a row, school personnel may apply the disciplinary procedures to that child with a
disability in the same manner and for the same duration as it would {o chiidren without disabilities, except
that the school must provide services to that child as described beiow under Servizes. The child's IEE
Team determines the inierim alternative educational setting for such services.

Services

The services that must be provided to a child with a disability who has been removed from the child's
curreni placement may be provided ir an interim alternative educational setiing.

An administrative unit is only required to provide sarvices to a child with a disability who has been
removed from fis or her current ptacement for 1¢ school days or less in that school year, if it provides
services to a chiid without disabilities who has been simiiarly removed. in Colorado, non-disabied
students who have been removed for short ierm suspensions typicaliy do not receive services during the
suspension period. However, the suspending authority must provide every student an opportunity to
make up school work during the time of suspension as a means of reintegrating the student into the
educational program following the period of suspension. Section 22-33-1 05(3)(d)(In), C.R.S.

A child with a disability who is removed from the child's current placement for more than 10 school gays
must:

1. Coniinue to receive educational services, so as to enabls the child io continue to pariicipate in the
general education curmicuium, although in another setiing, and to progress toward meeting the
goals sef out in the child’s IEP; and

ro

Receive, as appropriate, a functional behavioral assessmeni, and behavioral intervention
services and modifications, that are designed io address the behavior violation so that it does not
happen again.

After a child with a disability has been removed from his or her current placement for 10 school days in
that same school! year, and If the current removal is for 10 school davs in 2 row or i=ss and if the
removal is not a change of placement (see aefiniiion below), then school personnel, in consultatior with
at least one o the chiid's izachers, determineg the extent 1o which services ars neadad to enabis the chiid
ic continue o pariicisats in the general ecucation curricuturs, althousn in another setilng, and w©

progress toward mseine the asals se1 ou. i tne oniid’s (2P,
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If the removal is a change of piacemeant (see definition below), the chiid's IEP Team deiermines the
appropriate services to enable the child to continue to participaie in the general education curriculum,
although in another setting, and to progress toward meeting the goals set out in the child's |1EP.

Manifestation determination
Within 1€ school days of any decision to change the placement of & child with a disability because of &
violation of a code of student conduct (except for a removal that is for 10 schooi days in a row or less
and not a change of placement), the administrative unit, the parent, and relevant members of the IEP
Team (as determined by the parent and the administrative unit) must review all relevant information in
the student's file, including the child's IEP, any teacher observations, and any relevant information
provided by the parents to determine:

1. If the conauct in guestion was caused by, or had a direct and substantial reiationship to, the
child’s disability; or
if the conduct in question was the direct result of the administrative unit’s failurs to impiement the
chiid's [EP. -
If the administrative unit, the paren?, and relevant members of the child’s IEP Team deiarmine that either
of those conditions was met, the conduct must be determined io be a manifastation of the child’s
disability.
if the administrative unit, the parent, and reievant members of the chiid’s IZP Team determine that the

conduct in question was the direct result of the administrative unif's failure to implement the IEP, the
administrative unit must taike immediate action to remedy those deficiencies.

P

Determination that behavior was a manifesiation of the chiid's disability

If the administrative unit, the parent, and relevant members of the [EP Team determine that the conduct
was a manifestation of th° chiid's disability, the [=F Team must either:

1. Conduci a functional behavioral assessment, unless the administraiive unit had conducted a
funciional behavioral assessment before the behavior that resulied in the change of placemeant
oczurred, and impiement a behavioral intervention pian for the child; or

if a behavioral intervention plan aiready has been developed, review the behavioral intervention
pian, and modify it, as necessary, fo address the behavior.

!\3

Except as described below under the sub-heading Special circumstances, the administrative unit must
return the child to the placement from which the child was removed, unless the parent and the district
agree to a change of placement as part of the modification of the behavioral intervention pian.

Special circumstances
Whether ar not the behavior was a manifestation of the child’s disability, suhool personnel may remove &
student to an interim alternative educational setting {determined by the child's IEP Team) for up to 45
school days, if the child:
1. Carries a weapon {see the definition below) 1o school or has a wzapon at school, on schoo!
premises, or at school function under the jurisdiction of the Colorado Department of SEducation
or an administrative unit;

1o

Knowingly has or uses iliegal drugs {see the definition beiow), or sells or solicits the saie of 2
controlied substance, (see the definition below), while at school, on schoo! pramises, or at 5
schooi funciion under the jurisdiction of the Coiorade Deparmment of Zducaiion ar an
administrative unit; or

~rosecura) Safeguards ive
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3. Has inflicted serious bodily injury (see the definition below) upon another person while at school,
on schoo! premises, or at a school function under the jurisdiction of the Colorado Department of
Education or an administrative unit.

Definitions

Controlied substance means a drug or other substance identified under scheduies |, 1!, Ill, V. or v
in section 202(c) of the Controlied Substances Act (21 U.S.C. 812(c)).

lllegal drug means a controllec substance; but does not include a controlied substance that is legalty
possessed or used under the supervision of a licensed health-care professional or that is iegally
pessessed or used under any other authority under that Act or under any other provision of Federal
law.

Serious bodily injury has the meaning given the term “serious badily injury” under paragraph (3) of
subseciion (h} of section 1365 of iitle 18, United Staies Code.

Weapon nas the meaning given the term "dangerous weapon” under paragraph (2) of the first
subsection (g} oi section 930 of fitle 18, United States Code.

Notification

On the date it makes the decision to make & removal that is a change of placement of the child bezause
of a violation of a code of student conduct, the administrative unit must notify the parents of that decisicn,
and provide the parents with a procedural safeguards nofice.

CHANGE O
34 CFR §30

F PLACEMENT BECAUSE OF DISCIPLINARY REMOVALS
0.536 :

(S3) s

A removal of a child with a disability from the child’s current educational placement is a change of
piacement ii:

1. The removai is for more than 10 school days in a row; or
2. The child has been subjecied ic & series of removals that constituie a pattern becausa:
a. The series of removals total more than 10 school days in a schoof year;

The child’s behavior is substantially similar to the child’s behavior in previous incidents
that resulfed in the series of removals; and

c. Of such additional factors as the iength of sach removal, the toial amount of time the chiid
has been removed, and the proximity of the removals to one another.

Whether a pattern of removals constitutes a change of placement is determined on a case-by-case basis
by the administrative unit and, if challenged, is subject to review through due process and judicial
proceedings.

DETERMINATION OF SETTING
34 CFR § 300.531

The individualized education program (I=P) Team must defermine the interim aliemative educationa!
setting for removais that are changes of placement, and removals under the headings Additiona!
authority and Specia: circumstances, apove.

Procadural Safzguard
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APPEAL
34 CFR § 300.532
General
The parent of 2 child with & disability may file 2 due process compiaint (ses above) to request a due
process hearing if he or she disagrees with:
1. Any decision regarding piacemesnt made under these discipling provisions; or
2. The manifesiation detarmination described above.

The adgministrative unit may file a due process compiaint (see above) to request a due process hearing if
it believes that maintaining the current placement of the child is substantialiy jikely to result in injury to the
chiid or to others.

Authority of hearing officer

A hearing officer that meets the requirements described under the sub-heading impariiai Hearing
Officer must conduct the due process hearing and make a decision. The hearing ofiicer may:

1. Return the child with a disability io the placement from whnich the child was removed if the hearing
officer determines that the removal was a violation of the requirements described under the
heading Authority of School Personnel, or that the child’s behavior was a manifestation of the

o

Order a change of placement of the child with a disability to an appropriate interim alternative
educational setting for not more than 45 school days ii the hearing ofiicer determines that
maintaining the current placement of the child is substantially likely o result in injury to the chilg
or fo others.

These hearing procedures may be repeatéd, if the adminisirative unit belisves that retuming the chiid o

the original placement is subsiantially likely to result in injury 1o tne child or to others.

Whenever a parent or an administrative unit files a due process complaint to request such a hearing, &
nearing must be heid that meets the requirements described under the headings Due Frocess
Compiaint Procedures, Hearings on Due Process Complaints, and Appeai of decisions; impartial
review, except as foliows:

4. The Coiorade Depariment of Education must arrange for an expedited due process hearing,
which must occur within 20 school days of the date the hearing is requested ana must resultin a
determination within 10 school days after the hearing.

2. Unless the parents and the administrative unit agree in wrifing to waive the mesting, or agres 1o
use mediation, a resolution meeting must occur within seven calendar days of receiving notice of
the due process compiaint. The hearing may proceed unless the matiar has been resoived io the
satisfaction of both parties within 15 calendar days of receipt of the due process complaint.

A State may esiabiish different procedural rules for expedited due process hearings than it has
estabiished for other due process hearings, but except for the timslines, those rules must be
consistent with the ruies in this document regarding due process hearings.

F.\J

A party may appeal the decision in an expedited due process hearing in the same way as they may for
decisions in other due process hearings (see Appeals, above).
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PLACEMENT DURING APPEALS
34 CFR §300.533

When, as described above, the parent or administrative unit has filed a due process complaint related to
disciplinary matters, the child must (unless the parent and administrative unit agree otherwise) remain in
tne interim aliernative educational setting pending the decision of the hearing officer, or until the
expiration of the time period of removal as provided for and described under the heading Authority of
School Personne!, whichever ccours first.

PROTECTIONS FOR CHILDREN NOT YET ELIGIBLE FOR SPECIAL EDUCATION AND RELATED
SERVICES
34 CFR §300.534

General

If a child has not been determined eligibie for special education and reiated services and violates a code
of student conduct, but the administrative unit had knowledge {as determined beiow) before the behavior
that brought about the disciplinary action occurred, that the chilc was a child with a disability, then the
child may assert any of the protections described in this notice.

Basis of knowiedge for disciplinary matters

An administrative unit must be deemed to have knowledge that a chiid is a child with a disability if, before
the behavior that brought about the disciplinary aclion occurred: '

1. The parent of the child expressed concern in writing that the cnild is in nead of special education

and related services {o supervisory or administrative personnet of the appropriate educational
agency, or a teacher of the child;

!‘J

The parent requested an evaluation refated to eligibility for speciai education and reiaied services
under Part B of the IDEA; or
The child's teacher, or other administraiive unit personnel expressed speciiic concerns about a

pattamn of behavior demonstrated by the child directly to the aaministrative unit's director of
special education or to other supervisory personnel of the administrative unit.

(€3]

Excepftion
An administrative unit would not be deemed to have such knowiedge if:

1. The child's parent has not aliowed an evaluation of the child or refused special education
services; of

2. The child has been evaluated and determined to not be a child with a disability under Part B of
the IDEA. -

Conditions that apply if there is no basis of knowledge

If prior to taking disciblinary measures against the child, an adminisirative unit does not have knowledas
that a2 child is a child with & disability, as described above under the sub-neadings Basis of knowiedgve
tor disciplinary matters and Excaption, the child may be subjectec tc the disciniinary measures that
are appiied o cniiaren without diszbilitizs who engaged in comparabls bahaviors.

Froceaural Sateguards Notics
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Howaver, if a reguest is made for an evalualion of a child during the time period in which the child is
subjected to disciplinary measures, the evaluation must be conducted in an expedited manner.

Until the evaluation is completed, the child remains in the educational placement determined by schoo!
authorities, which can include suspension or expulsion without educational servicas.

If the child is determined to be a child with a disability, taking inte consideration information from the
evaluation conducted by the administrative unit, and information provided by the parents, the
administrative unit must provide special education and reiaied services in accordance with Part B of the
IDEA, including the disciplinary requirements described above.

REFERRAL TO AND ACTION BY LAW ENFORCEMENT AND JUDICIAL AUTHORITIES
34 CFR §300.535

FPart B of the IDEA does not;

1. Prohibit an agency from reporiing a crime committed by a chiid with a disability to appropriate
authorities; or

2. Prevent Staie law enforcement and judicial authorities from exercising their responsibilities with
regard to the application of Federal and State iaw to crimes committed by a child with = disability.

Transmittal of records
If an administrative unit reports a crime committed by a chiid with a disability, the administrative unit:

1. Must ensure that copies of the child's special education and disciplinary records are transmitied
for consideration by the authorities to whom the agency reports the crime; and

2. May transmit copies of the child’s special education and disciplinary records only to the exient
permitted by the Family Educational Rights and Privacy Act (FERPA).

REQUIRENIENTS FOR UNILATERAL PLACEMENT BY PARENTS ‘ !
CHILDREN IN PRIVATE SCHODLS AT PUBLIC EXPENSE

GENERAL
34 CFR §300.148

Part B of the IDEA does not require an administrative unit to pay for the cost of education, including
special education and retated services, of your chiid with a disability at a private school or facility if the
administrative unit made a free appropriate pubiic education (FAPE} available io your child and you
choose to place the child in 2 private school or faciiity. However, the administrative unit where the private
school is located must inciude your child in the population whose needs are addressed under the Part B
provisions regarding children who have been placed by their parents in a privaie school under 34 CFR
§§300.131 through 300.144,

Reimbursement for private school placement

If your chiid previously received special education and related services under the authority of an
administrative unit, and vou choase tc enroll vour child in 2 private preschool, elementiary schoaol, or
sazondary school without the consent of or referrai by the administrative unii, 2 couri or a hsaring officer

may reguire the administrative unit to reimburse vou 107 the cost of that enroliment ¥ the court or hearing

Srocegdural Safeguards Notise
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officer finds that the agency had not made a free appropriate public education (FAPE) available o your
child in 2 timely manner prior to that enroliment and that the private placement is appropriate. A hearing
officer or court may find your piacement to be appropriaie, even if the placement does not meet the State
standards that apply to education provided by the Colorado Departmant of Education and administrative

units.

Limitation on reimbursement

The cost of reimbursement described in the paragraph above may be reduced or denied:

1.

3.

If: (a) At the most recent individualized education program (IEP) meeiing that you attended prior
to your removal of your child from the public school, you did not inform the IEP Team that you
were rejecting the placement proposed by the administrative unit to provide FAPE o your child,
including stating your concerns and your intent to enroll vour chiid in a private school at public
expense; or (b) At least 10 business gays (inciuding any holidays that occur on a business day)
prior to your removail of your child from the public schiool, vou did not give written notice to the
administrative unit of that information:

Hf, prior to vour removal of your chiic from the public schoo!, the administrative unit provided prios
written notice to you, of its intent to evaiuate your child (including a statement of the purpose of

the evaluation that was appropriate and reasonabie), but you did not make the child available for
the evaluation; or

Upon a court’s finding that your actions were unreasonable.

Howsaver, the cost of reimbursement:

1.

t2

Must not be reduced or denied for failure to provide the notice if: (a) The administrative unit
prevented you from providing the notice; (b) You had not received notice of your responsibiligy 1o
provide the notice described above; or {¢) Compliance with the requirements above would likelby
result in physical harm to your child; and

May, in the discretion of the court or a nearing officer, not be reduced or denied for the parents’
Taiture fo provide the required nafice if: (@) The parent is not literate or cannot write in English; or
(b) Compliance with the above requirement would likely result in serious emotional harm to the
child.
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Parent Resources

IDEA 2004
The Individuals with Disabilities Education Act (IDEA) is a law ensuring services to children with disabili-

ties throughout the nation. IDEA governs how states and public agencies provide early intervention, spe-
cial education and related services to more than 6.5 million eligible infants, toddlers, children and youth
with disabilities.

Infants and toddlers with disabilities (birth-2) and their families receive early intervention services under
IDEA Part C. Children and youth (ages 3-21) receive special education and related services under IDEA

Part B. ’
http://idea.ed.qgov/

Colorado Department of Education
The Exceptional Student Leadership Unit Website is a resource to teachers, administrators, and parents

of students with exceptional educational needs due to disability, giftedness, unique talents, or English
language learners who also have special needs.

www.cde.state.co.us/cdesped/index.asp

303-866-6694

The Special Education Law Web Page is designed to give you access to Colorado Special Education
Law information. From this site you will be able to locate and downioad special education law brochures
and decisions for Due Process Hearings and Federal Complaints. You can aiso download a copy of the
Rules for the Administration of the Exceptional Children’s Educational Act—our state special education

rules.
http://www.cde.state.co.us/spedlaw/index.htm

Early Childhood Connections
Early Childhood Connections is Colorado’s infant and toddler initiative under the Individuals with Disabili-

ties Education Act. Early Childhood Connections is an interagency initiative. The lead agency for imple-
mentation is the Colorado Department of Human Services.

www.earlychildhoodconnections.org

1-877-777-4041

PEAK Parent Center
PEAK Parent Center is Colorado’s federally designated Parent Training and Information Center (PTI).

PEAK assists families and others through services like its telephone hotline, workshops, conferences,
website, and publications. As a PTI, PEAK offers parent-to-parent support, but it does not hold support
group meetings. We work one-on-one with families and also collaborate with state government and the
education, rehabilitation, and medical communities to make system changes that improve outcomes for
children. -

www.peakparent.org
1-800-284-0251

The Legal Center for People with Disabilities & Older People
The Legal Center is an independent public interest non-profit specializing in civil rights and discrimination
issues. We protect the human, civil and legal rights of people with mental and physical disabilities, peo-
ple with HIV, and older people throughout Colorado.
www.thelecalcenter.org
1-800-288-1376
Procedural Safeguards Notice
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